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should we Maillose the chicken or not, but I don't think 
so. It remains. It is oil browned. That is a fact. It's 
an oil-browned product. 

Q It would be a heck of a time to find out now, 
wouldn't it? 

A Correct. That's why I was saying I would think 
that question would have been asked by this point. 

Q Do you consider the chicken products a 
whole-muscle meat product? 

A The Healthy Choice — let me stop and think for a 
second. Not all of the chicken products are considered to 
be whole-muscle, because it's more of a processing. And 
it's a couple of breasts emulsified together. But the 
Healthy Choice — the Healthy Choice, I believe, might be 
whole-muscle . 

Q Ma'am, you have in front of you what I'll mark as 
Number 13, if you will hand me your copy. There you are. 
As I reviewed these these were handed to me this 
morning. 

MR. TOMLINSON: Let's use the document numbers. 

MR. CASTRO: Yeah. I'm going to. 
Q (By Mr. Castro) 7875 through 7895, that was 
handed to me an hour or two ago. And I appreciate Bob for 
running that down. As I reviewed it, it appears to be a 
set of documents that come from the same file. And because 
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of that, is this from your file? 
A Yes, it is. 

Q And when did you provide this to your counsel in 
California? Do you know? 

A It would have been before the February deposition. 
I recall specifically Document 7876, we specifically -- you 
asked me a question about this particular document in the 
February deposition, so these were provided earlier, to my 
knowledge, this whole grouping. 

Q But did they have your handwritten -- I'm going to 
ask you in a minute to identify if that's your handwriting? 

A Yes. 

Q But they didn't have your handwritten notes on 
them, the ones — if I showed you any documents back then, 
would they have had your handwriting on those documents, if 
you recall? 

A If — I haven't written on them subsequently, so 
whatever was provided would have my handwriting on it. 

Q All right. Have you had an opportunity to look at 
that group of documents? 

A Yes, I have. 

Q Could you generally describe what these documents 
represent? 

A It's a series of documents that document the flow 
of activity that happened during the course of the project, 
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starting with around December of 1997. As the project 
person, as the project leader, I was a good note-taker and 
I summarized meetings and would communicate with the group 
as to what was going on related to the project. 

So these are pretty much all in chronological 
order. Some of the documents I did not prepare myself, but 
perhaps they came up in one of our project team meetings. 
So it appears that they're from the time frame December 
1997, all the way through May of 1998. 

Q Thank you. Ms. Burns, some of the documents are 
not dated, so I want you to try to help me understand if 
they're in the proper chronological order. All right. The 
first document is 07875. And it's dated December 3rd, 
1997. Do you see that? 

A Yes. 

Q Have you had a chance — and if you have not, I'll 
ask you to to review and see if these documents are in a 
are in chronological order? 

A I had a chance to do that, and I believe they are. 

Q Okay. Thank you. This next document, 07876, 
doesn't have a date. Does this document go with the first 
— with the December 3 memo? 

A This document, I did not prepare. 

Q Who prepared that document? 

A I believe this was prepared by Prem Singh and/or 
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Stan Gershenson. And it goes with 7876, '77, '78, and '79, 
and '80 all were together, I believe. And at one of the 
meetings — and I wouldn't recall at which exact meeting, 
if it was the December 2nd meeting, but likely that — it 
likely could have been that meeting, that we reviewed 
product at that meeting and then we talked about the 
potential processes in order to brown the product. 

And this is a document that someone, you know, 
brought to that meeting, whether it was Stan or Prem, you 
know, to help us make some decisions. 

Q Do you know where you received the Maillose 
samples that you reviewed that had this appealing 
appearance similar to that of a Thanksgiving roasted 
turkey? It's on the first page, 7875. 

MR. TOMLINSON: Second. 

MR. CASTRO: The second dot. 

THE WITNESS: I see. 
Q (By Mr. Castro) Do you know where those Maillose 
samples were produced? 

A At our product cutting, that would have been — 
there would have been product with the Maillose process. 
In that memo, I did not specifically say which specific 
products, where they came from, so I don't know for. sure if 
it came from one supplier versus two suppliers versus 
three. That, I don't recall. 
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Q Would it have come from, though, a third-party 
vendor or supplier? 

A It could have, but it also could have been done in 
our pilot plant using the equipment of a third-party 
supplier. 

Q Fair enough. 

At that time, Armour Swif t-Eckrich didn't own any 
equipment whereby they could produce this Maillose sample, 
did they? 

A To the best of my knowledge, no. We were looking 
at outside people. For one — as an option for browning, 
you know, we could brown it in other ways internally — 

Q Batch, you could — 

A — via the existing oil-browning process. 

Q You could run it through a batch house; correct? 

A I believe so. 

Q At that time? And was the oil browning the same 
as the batch house browning or a little bit different? 
A I think it f s a little bit different. It's -- 
Q Any other way I'm sorry. 

A Because you actually dip the product in oil to 
brown it, so I'm not sure if that — that can be done in a 
batch way or maybe even a continuous way. I'm not sure. 

Q Okay. The second page, 7876, it — under the 
second dot, it has, "Approved labels. Caramel applied, 
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caramel color." Do you see that? 
A Uh-huh. 

Q Were — were labels changed to reflect those two 
characteristics? 

A I believe there was a requirement in the labeling 
law that when caramel is applied, you have to say with 
caramel. If I could refer to our — the sales materials, 
again, we can actually see labels. But basically, there's 
a you have to get that approved through the USDA. And 
when you use caramels, when you brown it through the 
Maillose method or with a caramel coloring of some kind, 
you have to actually say caramel added or something like 
that on the label. 

Q Is Maillose a caramel coloring? 

A That's my understanding, yes, that it fits into 
that definition. 

Q How did you obtain that understanding? 

A Just through, you know, as — as a matter of 
course. Having to change the label, you know, we would — 
I would obtain that through working with our inside people 
who work with the USDA and get labels executed and 
approved. 

Q People such as Prem Singh? 

A No. It would be — it would be a different group 
that's within the R&D group but that handle labels only. 
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It's a documentation group. 
Q I see. 

Not Syed Hussain or Prem Singh? 
A Correct. 
Q Not. Chris Salm? 

A I'm sure that those people consult — when process 
questions come up to play, if the USDA has a question about 
how something's produced and how it's to be labeled, those 
people may be consulted, but they're not the people that 
actual handle obtaining the labels. 

Q Oh, the third page, 7877, is that your handwriting 
on that page? 

A Yes. 

Q Let me see if I is it was it your testimony 
earlier that 7875 — and I apologize for being repetitive, 
I'm a little slow today. 7875 through 7880 were part of 
one packet; right? 

A I believe so. Yeah. 

Q Okay. And you — I see you wrote here, "Applied 
for patent this week" — can you read that for me? 

A Yes. "Applied for patent this week. Will submit 
final copy. Lock in range of color light to dark." 

I believe where that came from would be, as we 
were — someone, whoever — I think it was Prem. It was 
Prem and Stan who prepared this document. As they were 
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taking the group through it, I would have jotted notes as 
to the status of the activities in their area. And I would 
have said, okay, they applied for the patent. Those are 
simply notes taken during the meeting. 

Q So you think that information would have come 
through Stan Gershenson or Prem Singh? 

A Correct. 

Q You said they prepared this document. Which — 
what do you mean? Which document did they prepare? 

A The group that we talked about, 7876 through 7880. 

Q Oh, okay. This 7880, they prepared that document? 
You said that and — 

A Yes. 

Q Do you understand what it means, this oil browning 
versus nonoil browning? Do you understand what it 
represents? 

A Yes. It outlines the capital cost comparing the 
two options. 

Q And when they say nonoil browning, does that mean 
the Maillose-browning process? 

A I think they just mean not oil browning at all, 
not browning at all. I think it's just compared to white 
as the baseline. 

Q Oh, okay. 

A So. . . 



city Reporters, Inc. 
www . okci ty reporters . com 



PTO-l 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 



SUSAN BURNS 

V. SWIFT-ECKRICH 



Page 64 

Q White would be considered oven baked? 
A Correct. Just oven roasted, but not browned in 
any. way, shape, or form. 
Q Okay. 

A So because we were going from white to some kind 
of browning, whether you oil brown it or — maybe this — I 
don't know if this is Maillose. If this column to the 
right — I understand oil browning. Nonoil browning, I 
don't know if that's referring to the Maillose cost, that 
you brown it in some other way, non -- you know, versus oil 
browning. So I think that's what it means. So there's an 
oil-browning column, okay. 

Q Okay. 

A If you oil brown it. If you brown it in some 
other way, but nonoil-based — 

Q Like the Maillose process, it could be considered 
nonoil browning? 

A Yes. 

Q All right. Now — 

A So in looking at that, it would — based on that, 
that the capital cost is a little bit higher, the delivery 
time frame is about the same, and the incremental cost to 
actually make that product oil browned versus a Maillose or 
a, you know, nonoil-browning process, it's -- actually 
appears to be a lower cost. 
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Q About a third of the price, third of the cost; 
right? 

A That's correct. 

Q Is that your understanding of in actuality what 
occurred? 

A I believe I've testified to this earlier, is that 
I believe there was a 5 cent number that was tossed around 
a bit that it was going to cost us about 5 cents more to 
Maillose versus it being white. And I don't know, and Tim 
— maybe Tim got into this a little bit with the product 
cost information. I don't know what our true incremental 
cost ended up being. 

Q Yeah. You said just — you mean comparing it to 
white product? 

A Right. 

Q What about comparing an oil browning versus a 
Maillose browning? 

A The only information that I would have would be 
this on this piece of paper. 

Q All right. 

A I was not involved in the detail of the cost 
analysis. That would come from Prem Singh or Stan 
Gershenson. 

Q 7877, these are just bullet points. This is 
something they prepared? 
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A Uh-huh. Yes. 

Q Hold on. I'm out of order already. I'm sorry. 
That should be at the beginning. All right. I'm done with 
that. 

Now, the next document is a December 12th, '97 
memo from you and — is that — does that mean it's from 
you and Stan Gershenson? 
A That's correct. 

Q Okay. Did you prepare that document or did 
Mr. Gershenson? 

A I actually physically typed it and prepared it 
with input from Stan in the areas where he was responsible, 
the more technical areas. 

Q That's Bates-stamp No. 7881; correct? 

A Yes. 

Q Down on — it says, "Issue: Investigate Maillose 
alternative to browning." Do you know where product was 
being tested at that time, that is December 12th of 1997? 

A Which vendor was — which vendor's products were 
being tested at that point? No, I don't know. 

Q And do you know where the tests occurred? 

A No. I was not involved at that level. 

Q What about this laser option of browning? 
Investigate laser option? Do you know which vendors were 
responsible for running those types of tests? 
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A It was a — I don't know specifically which 
vendors. It was a subject matter that was brought up in 
our. team meeting. And it was one of the options that was 
being looked at by the R&D group. Apparent — what I 
recall is that that time line was going to be quite long. 
It was — it's more of an innovative methodology to get 
browning done. And I don't believe there were vendors that 
were, you know, in a position to deliver that type of thing 
at any reasonable time frame. 

Q The next document, January 12th, '98, 7882 to I 
think 7884; is that correct? Is that one document? 

A Yes, it is. 

Q That's a memo to you from — I'm not sure from 
whom. Oh, Stan Gershenson on the third page. I'm unclear 
here. On the next page, it says Number 3, alternative oil 
brown color. I'm not — what does that what is the 
nature — 

MR. TOMLINSON: Why don't you let her read that. 
THE WITNESS: Okay. 
MR. CASTRO: Okay. 

THE WITNESS: The oil-browned product samples that 
we were looking at as we were exploring color tended to be 
really dark, because our existing process turned it — 
turned out a darker appearance. And in this particular 
meeting, Deb Billow, who was my manager at the time, 
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suggested that perhaps we could do a better job with the 
oil browning and not make it so dark and just offer that up 
as another option to look at. 

And I don't recall that we were able to achieve -- 
you know, we weren't able to achieve the right color, 
quote-unquote. It was always pretty dark. The oil-browned 
products tended to be darker and we wanted it a little bit 
lighter. 

Q (By Mr. Castro) Who is Jim Costelloe? 

A Jim Costelloe works in the pilot plant. 

Q Where is the pilot plant located? 

A The pilot plant is located within the R&D facility 
at 3131 Wood Creek Drive in Downers Grove. It's the 
facility right in back of the corporate office of Armour 
Swif t-Eckrich. 

Q Well, if you look at Number 4, it says that "Jim 
Costelloe 's first priority has been to develop a consistent 
golden brown color. Now that it appears he has the process 
perfected, he will put up product for shelf life purposes." 

Do you know which vendors he was using in order to 
obtain that product which had a consistent golden brown 
color? 

MR. TOMLINSON: Object to the form of the 

question. 

THE WITNESS: No, I don't. 
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Q (By Mr. Castro) Do you know whether he was using 
any outside vendors to produce that consistent golden brown 
color product? 

A I just know, just as it states here, that he was 
conducting tests in the pilot plant. 

Q Did you have to consider any rebates as part of 
the market launch of these new products? 

A Please explain what you mean by "rebate." 

Q I'm not sure. It's in the next document. January 
29th, '98 memo. 7885 and I think 7886 go together; is that 
correct? Do those to documents, pages go together? 

A Yes, they do. 

Q And that's a memo from you; correct? 
A That's correct. 

Q And the next — the second page of that has, see 
at the top, Butterball entry strategy. And it says, 
"Consider rebates as part of a sell-in strategy to get 
trade to take on new SKUs." That's why I asked you if you 
needed to 

A We did not end up doing rebates for this 
particular and maybe the language there really was -- 
you know, it's a discounting process, but we did not do 
this for this product launch. It was simply a replacement 
of the existing product. 

Q Since you've started with the company in October 
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of '97, have you had to provide rebates for other products 
that you've marketed? 

A On an ongoing basis, the marketing behind deli 
products, it's not a very brand-focused type category. 
When you go to a deli category, many times you will just 
see the meat stripped out of the bag. There's not a lot of 
branding. It's really a trade-driven business. So as a 
matter of course, there are many trade discounts involved 
in selling our products* There's less of a consumer focus 
in general in the deli. 

Q And I guess that's where my question was going. I 
was going to ask you how you provide rebates as the — as 
it's — that word is put here, to like the Albertson's or 
the Wal-Marts? 

A With this particular product 

Q You didn't have to? 

A — they were already carrying — correct. But in 
a — let's just use another example. Let's say we were 
introducing some new Butterball flavors. They may offer 
some kind of slotting, it's called. 

Q Uh-huh. 

A Where basically that's your price of entry to get 
a little piece of real estate in the deli case. But what 
we do is we don't offer it as a matter of course. It's 
negotiated on a customer-by-customer basis. 
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Q And you didn't have to provide any slotting 
incentives either with any of the products launched — 
A That's correct. 

Q using the Maillose-browning process? 

A That's correct. 

Q Okay, I saw your Butterball segmentation. Do you 
see that, segmentation? Now, do you produce any it says 
flavored and it says chicken and support. Now, do you make 
any products that are flavored using the Maillose-browning 
process? 

A No. 

Q Okay. Let's go to the next document, 7887. Are 
those the is that your handwriting? 
A Yes. 

Q Well, it's better than mine. What is that top two 
words? What are those? What do those say? 
A Lower profile. 
Q What does that mean? 

A That means the product, the shape of the product 
was lower, less helmet and ball like and a little bit 
flatter . 

Q Okay. Now, is it fair for me to assume that since 
the document that comes in front of this is dated January 
29th, '98, which is the 7885 to 7886, and the document that 
comes behind this page is February 17th of '98, which is 
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7888, that somewhere in between there is when you wrote 
these notes? Somewhere in between those two dates is when 
these notes were written by you? 

A Somewhere in between, I believe, yes, this January 
27th meeting and this meeting at 2/13 in the middle of the 
page, my scribble. 

Q Oh, okay. Good point. 

A So somewhere in between there, I had notes from a 
meeting. It looks like I added on notes from a subsequent 
meeting to the bottom of that page. 

Q The notes of this first meeting, do you know who 
they were with? Do you know who the meeting was with? 

A It looks like they're notes almost to myself. 
Because then I have, over to the right, I said, "Memo to 
the group." It appears that I was jotting a note to myself 
that we needed to write a memo to the group. "Clear with 
Stan." And let's see if Stan — it might have been even 
related to the memo that Stan had written earlier. If I 
could comment on what the notes were about and if 

Q Sure. Go ahead. 

A — there's confusion. It's simply — it looks 
like the first bullet point, Maillose browned, that was one 
of the options we were looking at. We were looking at oil 
browning. My note reads, "Trying to get this with early 
next week. " 
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We looked at two different types of oil browning. 
We were trying to optimize our current oil-browning 
process. You can use different types of oils, so we were 
looking at cottonseed versus corn. No whey. I just have a 
couple of notes there. 

Then the other product we were looking at, I had 
written down "impingement." I don't believe that that's a 
process that we have — we don't have ovens that are 
impingement ovens. Then I noted laser. It says, "Still 
long-term." So this must have been notes from some 
conversation that I had saying — reviewing the options we 
were looking at. And for example, on laser, you know, it 
was still out there, it wasn't something we were 
immediately pursuing. 

Then it just notes that next Thursday, we'll — it 
looks like we'll review more product. So my guess is that 
this was a meeting probably that I had with Stan. Then 
here's another meeting with Stan. The next notes say 
meeting 2/13 with Stan. 

Q Does Stan still work for the company? 

A Yes. He works -- yes, he does. 

Q What area? 

A He works for the food service side of the 
business . 

Q Okay. This next note, meeting 2/13. That's 
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meeting with Stan? Is that what that means? 

A Yes. My chicken scratch. It says shape 
underneath it. After all after this has been copied, 
you know, so many times, it's starting to lose its 
legibility. I can't ~- I don't even know what that first 
word is. 

Somebody has a quote on the conversion, marketing 
rationale, Tim Bentley. You know, I don't know what these 
mean. I mean, these are notes from a meeting. And without 
knowing the context that they were in. . . 

What I would typically do, though, is take the 
notes and summarize it in a fashion, which is reflected in 
the rest of the documents here, so that it's something you 
can turn into something meaningful for the group to act 
upon . 

Q Okay. Look down at the bottom, kind of explain 
that to me. It has, "ORHC, ORBB." And then below that, it 
has, "Oil brown. Will have samples." 

A For Thursday. Shelf life not an issue. 

Q Then the next — 

A Then it says, "Koppens, Maillose samples from Red 
Arrow supplier." Test — then it says, "Test to be done at 
Unitherm. Thanksgiving brown." 

Q What does that mean? Do you know? Is that a 
meeting with Stan and do you recall why you wrote that in 
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there? 

A Yes. So he would have been again reviewing the 
different options that we were exploring. We talked about 
shape. Then we talked about oil browning. We talked about 
what was going on with the Koppens oven. 

Q Saying that Unitherm — does that mean that it's a 
Thanksgiving brown color? 

A Yes. I wrote that, I think, because in an earlier 
cutting, we had described that color. We liked that color 
and described it as being a Thanksgiving brown in color. 

Q Thanksgiving brown, is that a golden brown? 

A Yes. I think that's fair to say. 

Q Okay. Next document, 7888. February 17, '98 from 
you to Stan Gershenson. Now, it says in this document, 
almost the last line, that Stan is to be prepared — 
correct me if I'm wrong — is to be prepared to discuss the 
browning process that he recommends. Do you recall which 
browning process he recommended at that time? 

A At the date of this memo, I did not know, because 
I was requesting him. . . 

Q Fair enough. I guess at the next meeting for 
February 26th. 

A Uh-huh. 

Q Do you recall, as you look at this document, what 
process he recommended? 
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A Okay. So I can look at — so I should be looking 
at 7889? 

Q Yeah. Look at whatever you need to to answer that 
question. 

A Yeah. Actually, the 7889 is just telling people 
we're having a cutting. But then it appears I used — 
then I did a memo, 7890, that actually summarized what 
happened at that cutting. 

Q That 7890 is a March 3, '98 memo from you to a 
number of people, that document; right? 

A That's correqt. 

Q Okay. So did he tell you, based upon your review 
of those documents, what process he recommended? 

A It appears that there was no — there was not a 
resolution at this time, because the bullet point reads, 
under Maillose in the middle, "Review the color and flavor 
of various samples. The group agreed to target a darker 
brown color. Testing at three suppliers will continue." 
So Unitherm, Koppens and Stein were all, it appears to be, 
still being looked at. 

Q All right. So the "target a darker brown," is 
that something different than a golden brown? 

A I don't believe so. I think it was probably all 
relative. If there were a couple of samples sitting there 
and there were different shades of what you could all say 
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were — looked to be golden brown, it appears that the 
group reviewed and liked one that was a little bit darker, 
but we all still believed that it could be called golden 
brown in color. 

Q What product excuse me. Was there Unitherm 
product at that cutting? 

A I believe so. I would guess. 

Q Did you like the color of the product from 
Unitherm, if you remember? 

A If I remember — I don't remember distinctly 
between those three different samples, which was which. I 
wouldn't remember that. 

Q All right. I do see your notes here on the side. 
What do those say? 

A Yeah. It said Koppen. . . 
MR. TOMLINSON: Closed. 

THE WITNESS: Closed this week. So they were just 
discussing the time line. Stein a week from Friday. We 
was just discussing when he was going to get the new 
samples. 

MR. CASTRO: Bob, did you have anything to add? 
MR. TOMLINSON: Huh-uh. 
MR. CASTRO: Okay. 

MR. TOMLINSON: Don't you agree that's what it 

says? 
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MR. CASTRO: I could — I don't know. 

THE WITNESS: Was it -- I don't know why it was 

closed. 

Q (By Mr. Castro) Do you know when you sent product 
to the Unitherm facility? 

A I wouldn't have been involved in that level of 
detail . 

Q Okay. I skipped a document. The February 18th 
memo from — is it from you to a number of people? 
Number 7889, can you identify that document? 

A Yes. It's a document from me to the project team 
telling them about the next cutting. And it just describes 
that we're going to review product and here's our two 
objectives for that meeting. We're going to talk about 
shape and we're going to review the brown samples. 

Q I notice at the — the handwriting at the top, do 
you see that, where it says Maillose, the handwriting at 
the top right? 

A Yes. 

Q Can you read what that is beside Maillose? 
A "Try Koppens again to put up — and put up product 
for shelf life." 

Q Were you having problems with the consistency -- 

MR. TOMLINSON: Where? 
Q (By Mr. Castro) Were you having problems with the 
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consistency of the product being produced from the Koppens 
oven at that time? 

A I don't recall. I don't believe so. 

Q Do you know why you would have been trying the 
Koppens again? 

A I think just because, again, we weren't coming to 
an agreement. We needed to review some more samples. 

Q You weren't coming to an agreement on what? 

A On the color. 

Q On the color? 

A Right. 

Q What was the dispute over? The lighter versus 
darker? 

MR. TOMLINSON: Object to the form of the 

question . 

THE WITNESS: We reviewed product with various 
ranges of colors, so for the group to kind of agree on what 
they liked or didn't like, you know, there apparently 
wasn't resolution at this time on that. 

Q (By Mr. Castro) Okay. 

A Nothing more than that, really. 

Q Now, I see down here suppliers. Do you see that? 
Your handwritten notes, it says, "Unitherm, Koppens, 
Stein." Is that what those say? 

A That's correct. 
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Q So at that time, were those the three potential 
suppliers for the ovens that were going to do this 
browning? 

A That's correct. 

Q And your writing here, reviewed lighter. What 
does that mean? 

A What that meant/ Unitherm, when we reviewed the 
samples, I wrote that they were lighter. So they were 
lighter in color versus the Koppens. A different brown — 
I don't know what that word is. Different basting. Need 
to look at different ovens. It's a dry heat process, so we 
were still exploring the Koppens, it appears. 

Q Were you still exploring the Unitherm? 

A Yes. I believe so. Because it's one of these 
three. Correct. 

Q Uh-huh. There's an arrow there that says,. "Look 
for consistency." That's right under that whatever that 
word is. Different basting maybe? 

A Yeah. 

Q Were you having problems with the consistency of 
the Koppens product? 

A I don't recall. 

Q As of this date, had you tried any product in the 
Stein oven? 

A Week of March 16th. It appears that as of this 
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date, we hadn't perhaps seen any Stein, I don't think. 
Because it's saying week of March 16th, we'll see it. 
We'll see it later. 

Q Okay. What oven did you buy to — what's the 
first oven you bought to do this Maillose browning? Do you 
know? 

A I don't know. I'm not close to that. Yeah. 

Q Okay. You said — you have a bracket there. It 
says, "Need to look at different ovens." Do you know what 
that means? 

A Other than just, you know, I was just jotting 
things that were said in the meeting. And it was, again, 
the technology folks discussing that, so I don't remember 
in a lot of detail what that discussion was about. 

Q Do you remember anything about what this comment 
means? 

A Need — no, I don't. "Need to look at different 
ovens." It definitely related to just Unitherm and 
Koppens . I think there was probably a general discussion 
about that we're exploring it, we need to look at different 
things. Again, this was all driven by the research and 
development folks. 

Q Well, were you wanting to look at other ovens 
other than the Unitherm and the Koppens oven? I don't 
understand what you mean. Do you know? 
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A No, I don't. 

Q Okay. The next document, please help me. I -- 
it's 7891, Maillose project update. Is that just a single 
document or does that go with some of these other pages 
that come behind it? 

A I believe it goes with the page right behind it. 

Q Which would be 7892? 

A Yes. 

Q Does it go with 7893? 

A No. 7893 is a document that I put together. 
Q Okay. Who prepared this 7891, if you know? 
A It was either, again, Prem or Stan. 
Q Now, it says here, in your own handwriting, ring 
-- or is this your handwriting? 
A It is my handwriting. 

Q Ring — in quotes, "ring update." What does that 
mean? 

A There were — with some of the Maillose samples 
that we were reviewing, we were seeing a ring, like a gray 
ring around the outside. If you take a turkey breast and 
you cut it in half and you look at it in a sliced basis, we 
would see a dark gray ring around the product. And there 
was some concern about that. 

Q Help me. You mean when you cut it in half? 

A Uh-huh. 
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Q Would the gray ring be as if it's on the meat? 

A Close to the surface of the product, so around 
where it's brown, between that and the meat — you know, to 
the very edge. 

Q How thick was the ring? 

A Very small, you know. (Indicating) . 

Q Eighth of an inch? 

A Yes, 

Q Do you know which product — let me try that over. 
Do you know which supplier was providing you 
product that had the ring? 
A No, I don't. 

Q It has pren, Boston. Is that Boston? 

A This says, "Pilot plant Boston no ring." So 
perhaps what was going on was we would ask about have we 
been able to get rid of the ring. I mean, the ring was 
just a concern from a visual standpoint. And perhaps Stan 
was saying — or Prem, I'm sorry — was saying at the pilot 
plant in Boston so that must be where a supplier has a 
plant that they weren't getting a ring when they 
controlled you can read my comments over to the right. 

When they controlled the amount of time in the dip 
tank and before it went in the oven, 15 seconds versus 20 
seconds, so this is technical stuff about trying to 
eliminate the ring. 
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Q Okay. Does Armour Swif t-Eckrich have a pilot 
plant in Boston? 

A No. I don't believe so. The only pilot plant 
that I'm aware of is in Downers Grove. 

Q Okay. What's this next page? Do you know? 

A This is a simple chart that outlines the process 
that a turkey breast done through the Maillose system would 
go through. So as an example, you start out, the left box, 
it says inject. That's when you inject the meat with a 
solution. Then you tumble the product. It's a technical 
chart that outlines the process by which turkey breast is 
made . 

Q You mean turkey breast using this Maillose 
process? 

A In this case, you can see with that arrow that 
they've added the Maillose piece of it. Many of our turkey 
breasts go through many of these processes. But yes. This 
one is specific to the Maillose process. 

Q All right. About done. 7893, May 8th, '98. Can 
you identify that document? 

A This — these were meeting notes that I put 
together. This actually was more like an agenda for a 
project team meeting. These were the things that the group 
was going to talk about on this date. So our two 
discussion topics, one was the food service topic and one 
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was — and then the other bullet point was about different 
aspects of the projects at hand. 

And then it has a series of notes that I've 
written on that must be notes that were taken during the 
project team meeting. 

Q At this point in time, had you made a 
determination of which supplier to use for the oven to 
perform this Maillose browning? 

A I'm not aware of that. Again, I mean, from a 
marketing standpoint, I was not heavily involved, in the R&D 
and technical side of this. I don't have that time line. 
I have a series of time lines as represented by these 
meeting notes, but it's not detailed to that level as to 
when specific R&D decisions were being made. 

Q All right. I see here it says, "Project status 
time line. Healthy Choice formula change." Do you see 
that? 

A Correct. 

Q Okay. And then I just had a question. It says, 
"Within next two weeks, initiate sensory." Is that what 
that says or does it say something else? I'm sorry. Do 
you see that? 

A Yes. I see. 

Q Do you recall what that means? 

A Yes, I do. The Healthy Choice product, because 
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it's a significant brand name within the organization, 
within ConAgra Foods, there are brand standards that have 
to be maintained for that product. So when any of the 
individual operating companies launches a Healthy Choice 
product, you have to do sensory — you have to do product 
testing to ensure that if you're, for example, improving a 
product, that you're really improving a product, that 
you're not bringing out something that's lower quality. 

And so basically, we said within next two weeks, 
initiate sensory. So we were starting our product testing. 
Q What did that consist of? 

A There is a sensory facility in Downers Grove. 
Basically, we use those facilities to talk to consumers. 
We put the product in front of the consumers. So what that 
would involve in the case of Healthy Choice, for example, 
would be we would put a whole turkey breast that was the 
old one, the white, all white. And then we would put the 
new one out, the new and improved. And we 

Q The one using the Maillose process? 

A That's correct. 

Q Okay. 

A And we would obtain their reactions to different 
questions about how it looked, and then also on a sliced 
basis, how it tasted. 

Q Did you record that type of information on how 
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did you record that type of information? 

MR. TOMLINSON: Object to the form of the 

question. 

THE WITNESS: The sensory group has a process by 
which they record that. 

Q (By Mr. Castro) Do they do that in writing? 

A They would issue a report whenever a sensory test 
is done. They would issue a report that would say how it 
did. 

Q Did you see a copy of that report? 

A Well, you know, I think what happened with this, 
frankly, is that we did a — a bigger research study, which 
is all documented in our sales binder. We did a full 
product test, which is more disciplined and broader than a 
sensory test, because sensory is really considered to be an 
internal process, managed by the company as opposed to 
having an independent researcher do work. And one of the 
product tests that we did is documented in the sales 
binder, was a product test on Healthy Choice. And we made 
sure that our product was improved. And so all of that is 
documented in that sales binder. 

Q Well, do you know which ovens you used to make the 
product, the new and improved product, as you've testified? 

A Yes. When we did product testing in the market 
research area, we would out -- we would use the product 
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that was produced using the Maillose oven. 

Q Okay. Which ovens? Do you know? I mean, did you 
use a Unitherm oven? Did you use a Koppens oven? Did you 
use a Stein oven? Did you use all three? 

A It would have been the oven that we purchased and 
installed and put in place in December of '98. Okay. So 
for this testing, this is what — let me be clear. I ! m not 
sure we did the sensory testing. We talked about doing it. 
But what we did was we waited until the oven was in place. 
We actually waited a whole year. And when we were in the 
market, we did product testing. That's, frankly, more 
relevant here. And that testing is described and 
documented in the sales binder. 

Q You may have answered this in February. When did 
you submit this sales binder to the salespeople, this 
Exhibit No. 9? 

A In October of . . . 

MR. TOMLINSON: It's right here. (Indicating). 
THE WITNESS: 1 98 . 1998. Correct. 

Q (By Mr. Castro) So it's still your testimony, 
though, that whatever sensory testing results are in this 
Exhibit 9 would — 

A Whatever market research work had been done. And 
the more disciplined market research is documented in 
there. If there was any sensory type work that had gone 
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on, again, that's just in-house work. It's not — 
Q Right. 

A It's just used for guiding. 
Q Right. 

A It's really not used as a sell-in tool. 
Q Right. 

A But all of the three research studies that we did 
are clearly articulated in that binder. 

Q And you would have produced the product that you 
compared with the old white or the white turkey product, 
you would have made that new product, the new and improved 
product, with the oven that was already purchased and 
installed in your facility? Is that your testimony? 

A I believe so. 

Q Okay. Now, so is it your testimony here today 
that you didn't do any internal sensory testing? 

A I would have to go back and dig that up, if we 

did. 

Q Have you would there be records of that sensory 
testing then? 

A Possibly. If, in fact, we did it. But what we 
did, again, was a more disciplined approach by using an 
outside supplier and 

Q I understand that. I understand you ultimately 
did that. 
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A Right. 

Q But what I'm asking about is what you've written 
here that within the next two weeks, we're going to 
initiate sensory testing? 

A Right. Because I don't see sensory described in 
any of the future project team memos, I think we walked 
away from it and we didn't do anything with it. 

Q Do you think -- 

A Because we chose to do product testing. We chose 
to do a more disciplined approach. 

Q Is there anything that you could check to verify 
whether that, in fact, was done or not? 

A Sure. 

Q Okay. And let your counsel know. 
MR. CASTRO: Is that fair, Bob? 

MR. TOMLINSON: Is it fair for her to check and 
let me know? 

MR. CASTRO: Yeah. And let you know there's none, 
there's not? 

MR. TOMLINSON: I'll let you know. She'll check. 

Q (By Mr. Castro) And just out of curiosity, I don't 
understand your notes here at the bottom. You have 
something that says maybe issues both — what — where it 
says Jonesboro, what is — 

A "Issue: Both -- if both made in Jonesboro. If 
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it's Maillose, we need to ship to Longmont. If it's oil 
browned, it can stay in Jonesboro." 

Q What do you mean by that? Do you know? 

A I'm trying to remember. I don't recall. 

Q If you can't, that's okay. 

A I don't recall. 

MR. TOMLINSON: I think your questions about that 
will be answered by the next document, which is a recap of 
that. 

Q (By Mr. Castro) Let's look at 7894, a memo from 
you to the group again, May 11th of '98. 

A Thank you. The last bullet point on that page. I 
mean, it's hard to remember from meeting notes from a long 
time ago. But there must have been some discussion that if 
we -- this is back to the chicken discussion. Both Healthy 
Choice and Butterball chicken are currently made in 
Jonesboro. If we moved away from oil browning and 
Maillosed them, then we would have to ship the product to 
Longmont . 

Q And it's your understanding that you never 
produced any of this Maillose chicken product? 

A Yes. That's correct. That it remained oil 
browned. 

Q Okay. Just for clarification, do you see the 
second bullet point where it says, "Impact of, quote, 
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browned, end quote, change on food service"? Browned, does 
that mean the new product launch browning? 

A Yes. 

Q Okay. 

A What that referred to is, again, because the food 
service business is operated separately from deli, as the 
project person, I had invited someone from the food service 
group to participate in our project team so that they could 
hear what was going on and evaluate whether there was any 
impact on the food service business. These bullet points 
simply state that Paul Petrilich, an individual who 
represented food service, came to the meeting, understood 
what we were doing in the area of Butterball, and said 
there aren't any big issues. 

And then in the area of Healthy Choice, it 
appeared that he — you know, more work had to be done to 
evaluate and see if there were any impact on the food 
service business. 

Q And that's something that the fellow on Friday can 
speak to? 

A That's correct. 

Q Jim McConnell. Yeah. Okay. 

The last document, do you know — let's see. This 
is May of "98. Do you know when this last document was 
prepared? Did you prepare this last document? And that is 
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7895. 

A I was going on maternity leave at this time frame. 
And I believe my boss, Deb Billow, at the time prepared 
this document. But I can speak to the document, but I — 
there was a time frame between the end of May and early 
August when I was — when I was on maternity leave. 

But upon further reflection, seeing that it has my 
notes on it, you know, I was probably around still. 

Q Yeah. And I wasn't trying to trick you. 

A Yeah. So I probably did create this document. It 
just didn't look as familiar. 

Q I'm just trying to determine here now on Number 3, 
it says, "Color ring test Koppens." Does that refresh your 
memory that you were having problems with color rings with 
the Koppens-produced product? 

MR. TOMLINSON: Object to the form of the 

question. 

THE WITNESS: There may have been more — I mean 
Koppens — that apparently was an issue for Koppens. I 
don't remember if it was an issue for any of the other 
suppliers as well. 

Q (By Mr. Castro) Do you in fact remember whether it 
was an issue with the Koppens oven? 

A Well now that jogged my memory that, you know, if 
it says Koppens, it probably was. 
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Q Thank you. 

MR. CASTRO: I'm about done, Bob. I want to look 
at one thing in here that she... 

Q (By Mr. Castro) Let me show you — I only have one 
copy, but let me make sure we're clear here. Do you see 
Bates stamp — this is, by the way, Exhibit No. 9. And we 
have here Bates-stamp No. 7566. 

"Deli consumers tell us we're making changes for 
the better. We've done our homework." We've discussed the 
Moskowitz appraisal. And now you've listed here the oven 
roasted deli turkey product test by Luhrs, May of '98, 
competitive deli breast product test, Luhrs, September of 
' 98. 

Are those the sensory tests that you testified to 
previously? 

A No, they're not. They're the — 

Q Okay. 

A -- outside . 

Q Oh, those are the outside tests? 
A That's correct. 

Q Were these tests done with the oven that was 
already installed in Armour Swif t-Eckrich that was going to 
produce the Maillose-browned product? 

A I don't know exactly when that oven was installed, 
but I believe I mean, you typically do consumer research 
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with the product that you're — is going to end up 
introducing into the marketplace. So I don't remember — 
Q Makes sense to me. 

A exactly, but I assume that if it was for the 

product, that it was done using the ovens that were 
installed. 

MR. CASTRO: Okay. Bob, let me look at my notes. 
I think I'm generally done. 

(Short Break) 

Q (By Mr. Castro) In the studies, in the Moskowitz 
study did I pronounce that right? Or any other studies 
you reviewed in this products — when these products were 
launched -- by "products," I mean the ones using the, as 
you described it, the Maillose-browning process. 

Did you do any analysis of whether customers 
bought a product, a white turkey product, because it may 
have been cheaper than a browned turkey product? 

A We didn't do any special analysis. I think 
there's common knowledge that there's different quality 
tiers in the industry and that a browner, higher quality 
looking turkey breast, there's a market for that, and then 
also in some accounts in some areas of the country where 
the cheaper product is a better seller. It just depends on 
the customer. 

Q Okay. But you don't know whether customers buy 
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the white turkey product because it may be cheaper than the 
browned or smoked product? 

MR. TOMLINSON: Objection. Asked and answered. 
Q (By Mr. Castro) Go ahead. 

A I'm sure that's — again, there's a price issue, 
so, but certain — but the — again, there's different 
quality tiers. And it's advantageous perhaps to try to 
move people up into a different quality tier because you 
can command a little bit higher price when it's better 
quality turkey breast. And Butterball is a brand that 
should carry a higher quality level. 

Q Even though it's a little bit more expensive, 
people are still going to buy it? Is that fair to say? 

A Absolutely. Yeah. Absolutely. Sure. Because 
it's a quality. Their price-value is there. They have a 
good experience with the product. It's higher quality, so 
they're willing to pay a price for a little bit more. 
MR. CASTRO: That's all I have. Thanks. 
MR. TOMLINSON: Read and sign. 

(Witness excused) 
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JURAT 

I, Susan Burns, do hereby state under oath that I have read 
the above and foregoing deposition in its entirety and that 
the same is a full, true, and correct transcription of my 
testimony so given at said time and place, except for the 
corrections noted. 



Subscribed and sworn to before me, the undersigned 

Notary Public in and for the State of , 

on this, the day of 2002. 



NOTARY PUBLIC 



My Commission Expires: 



Reported by: Lori A. Johnston, CSR, RPR 
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CERTIFICATE 



STATE OF OKLAHOMA ) 

) SS: 

COUNTY OF OKLAHOMA ) 



I, Lori A. Johnston, a Certified Shorthand Reporter for 
the State of Oklahoma, certify that Susan Burns was by me 
sworn to testify the truth; that the deposition was taken 
by me in stenotype and thereafter transcribed by computer 
and is a true and correct transcript of -the testimony of 
the witness; that the deposition was taken by me on 
December 10, 2002, at 1:00 p.m., at 101 North Robinson, 
Oklahoma City, Oklahoma; that I am not an attorney for or 
relative of either party, or otherwise interested in this 
action. 

Witness my hand and seal of office on this 30th day of 
December 2002. 
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